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Olivehurst Public Utility District

Agenda Item Staff Report

Meeting Date: February 21, 2019

Item description/summary:

Receive report on pending federal legislation regarding Voting Rights Act and Status of
California Voting Rights Act (Strategic Plan VS-6, CV-1, 6.0, 8.0).

Federal Voting Rights Act:

House Democrats on January 5, 2019 introduced a legislative package of reforms emphasizing voting
rights, marking the next step in a process by which Democrats hope to restore a provision of the Voting
Rights Act that was dismantled by the Supreme Court in 2013.

Two bills will be proceeding on separate tracks.

We The People Bill

The first bill — known as “We the People Democracy Reform Act” or HR1 — makes a congressional
finding that the 2013 decision in Shelby County v. Holder led to a wave of voter suppression and
instructs Congress to build a record upon the finding.

The “We the People” legislation includes several other provisions expanding the franchise that have
been championed by voting rights activists, such as automatic voter registration, same day voter
registration, mandated early voting, a requirement that states set up independent redistricting
commissions to prevent gerrymander, and a campaign finance overhaul.

H.R.1 - For the People Act of 2019
https://www.congress.gov/bill/116th-congress/house-
bill/1/text?q=%7B%22search%22%3A%5B%22VRAA%22%2C%22VRAA%22%5D%7D
Status
https://www.congress.gov/bill/116th-congress/house-bill/1/all-actions-without-
amendments?q=%7B%22search%22%3A%5B%22VRAA%22%2C%22VRAA%22%5D%7D

Voting Rights Restoration Act

A separate bill that would restore the provision of the Voting Rights Act that required states and
localities with a history of racial voter discrimination to get election policy changes pre-approved by the
federal government is moving on its own track so the House can build a record of voter challenges that
have occurred since the decision was handed down by the U.S. Supreme Court in 2013. Such a public
record could forestall future challenges to Voting Rights Act revisions, if passed.

H.R.196 - Democracy Restoration Act of 2019
https://www.congress.gov/bill/116th-congress/house-
bill/196/text?q=%7B%22search%22%3A%5B%22Sewell%22%5D%7D
Status:
https://www.congress.gov/bill/116th-congress/house-bill/196/all-



https://www.congress.gov/bill/116th-congress/house-bill/196/all-actions?q=%7B%22search%22%3A%5B%22Sewell%22%5D%7D&overview=closed#tabs
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actions?q=%7B%22search%22%3A%5B%22Sewell%22%5D%7D&overview=closed#tabs

A 2017 bill called the Voting Rights Restoration Act, on which no action has been taken in the last year,
also proposed a new set of criteria for what would trigger the requirement — known as “preclearance”
— that states and localities get approval either from the Justice Department or a federal court to change
their election policies. That is because since the Shelby decision, there have been a number of voting
restrictions — including tougher voter ID laws, cutbacks to early voting, and the closure of voting
locations — implemented in places that were previously required to get preclearance for election
changes. The Justice Department, along with private civil rights organizations, succeeded in getting
courts to block those requirements. For instance, a North Carolina voter restriction package the GOP
legislature passed weeks after the Shelby decision was struck down in 2016 by an appeals court, which
said the law targeted minority voters with “almost surgical precision.” Similarly, a voter ID law that
Texas implemented after Shelby, that had previously been rejected twice in preclearance, was
invalidated by the 5th U.S. Circuit Court of Appeals.

H.R.2978 - Voting Rights Advancement Act of 2017
https://www.congress.gov/bill/115th-congress/house-
bill/2978/text?q=%7B%22search%22%3A%5B%22Sewell%22%5D%7D

California Voting Rights Act

California already has a Voting Rights Act (Elections Code Sections 14025, et seq.) that is intended to
protect the rights of voters and to avoid “racially polarized” voting. For special districts that have or will
receive the letter from an out-of-town attorney claiming that their at-large voting system violates the
California Voting Rights Act (“CVRA”), the requisite timeline for implementing the transition to district-
based elections can be daunting.

As reported to the Board of Directors last year, the passage of AB 2123 (Cervantes) provided some
desired relief. Effective January 1, 2017, the Elections Code has been amended to allow special districts
to change from at-large voting to a by-district voting by resolution rather that by requiring an election to
vote on the change. Elections Code Section 10650 permits a governing body of a special district to
require, by resolution, that members of its governing body be elected using district-based elections
without being required to submit the resolution to voters for approval. A resolution adopted pursuant
to this provision must include a declaration that the change in the method of electing members of the
governing body is being made in furtherance of the purposes of the California Voting Rights Act of 2001.

On February 8, 2019, a federal judge dismissed a constitutional challenge to the California Voting Rights
Act brought in the wake of the U.S. Supreme Court’s Shelby decision in Higginson v. Becerra, 17-CV2032.

Fiscal Analysis:

None.

Employee Feedback

None.

Sample Motion:

N/A



https://www.congress.gov/bill/116th-congress/house-bill/196/all-actions?q=%7B%22search%22%3A%5B%22Sewell%22%5D%7D&overview=closed#tabs

Prepared by:

Deirdre Joan Cox, OPUD Legal Counsel







Activist likely to appeal voting rights decision

By Blaise Scemama
Daily Journal Staff Writer

A federal judge dismissed a con-
stitutional challenge to the Califor-

" nia Voting Rights Act, designed to

empower minority groups in local
elections by requiring cities fo
switch from at-large to district vot-
ing in local elections.

However, conservative litigation
strategist Edward Blum, who won
a U.S. Supreme Court ruling strik-
ing down key sections of the federal
voting rights law, said he and his

organization, Project for Fair repre-

sentation, would appeal the decision .

to the 9th U.S. Circuit Court of Ap-
peals.

“While we are disappointed with
the district court ruling, we look
forward to .making our appeals in
the 9th Circuit and beyond if neces-
sary,” Blum said Wednesday. Hig-
ginson v. Becerra, 17-CV2032 (S.D.
filed Oct. 4, 2017). o

The California Voting Rights Act
of 2001, designed to:prevent voter

K

dilution among minerity populated

districts, sparked severals lawsuits
-against cities using at-large voting
systems in local elections.

The leader of this voting-rights
litigation effort, Malibu civil rights
attorney Kevin Shenkman of Shenk-
man & Hughes LLP, has sent letters
threatening litigation if cities do not
adopt district voting. Most- cities
who receive letters adopt district
voting to aveid litigation, but a few
have gone to court. -

-Santa Monica Waged a costly six-

week bench trial that it lest Los An-

geles County Superior Court Judge
Yvette Palazuelos ruled the city vi-
olated the voting rights act and or-
dered it to switch to district voting.

" In 2017, Blum’s group filed a com-
plaint on behalf of Don Higgins,
the former mayor of the San Diego
County community of Poway, which
after receiving a threatening letter
from Shenkman, switched to dis-
trict voting.

Higginson, represented by Wash-

ington, D.C.-based Bryan K. Weir

‘of Consovoy McCarthy Park PLLC

argued the newly drawn districts
harmed him and were a form of ra-
cial gerrymandering.

U.S. District Judge William Q.
Hayes of San Diego said in his order
Monday Higginson failed to present
evidence Poway or state lawmakers
had drawn new districts on the basis
of race. Higginson failed to “state a
racial gerrymandering claim sub--
ject to strict scrutiny analysis under
the Equal Protection Clause,” the
judge ruled.

’ See Page 5 — VOTING

‘Voting rights case likely headed to 9th Circuit

Continued from page 1

Asked for comment, the state
attorney general’s office said in an

~ email it “will let the ... order, grant-

ing the motion to dismiss, speak
for itself.” '
Blum is not a lawyer but is
known for being an outspoken civil
rights activist who funds litigation
against laws involving race and
ethnicity. He argued that while
district voting might be legally re-
quired in rare instances, it results
in further racialization of politics.
“They have had the effect of

forcing whites into their corners of

communities, African-Americans’

into their corners, and Hispanics
into theirs, thus reinforcing ‘what
divides us as citizens of towns and
cities,” .Blum wrote in an email
Wednesday.

If Blum makes good on his
promise to appeal, it would be the

second time he and his group has -
-done so. Supported by Blum, Hig-

ginson previously appealed Hayes’
‘decision to-dismiss. the case for

lack of standlng The 9th Circuit

reversed and remanded the case.

But according to Justin Levitt,
a constitutional law scholar and
professor at Loyola Law School
who testified as an expert witness
in the Santa Monica voting rights
case, it did not offer much in'the
way of an explanation.

“T thought the trial court was
right the first time. The 9th Cir-

- cuit reversed but didn’t make clear -

why,” he said.
Levitt argued Blum’s assertion
that the California Voting. Rights

‘Act divides cities by race is un-

founded because according to him

,

before plaintiffs could sue-a city
under the act they must prove a
minority group’s vote was actually
diluted.

“Plaintiffs have to prove that the
minority in town has different vot- .
ing preferences than the majority
and that the minority as result is
losing elections.” Levitt said. “It’s
usually just the non-minority that
happens to be winning rather than
everybody agreeing who should be
elected.” : v

blaise_scemama@dailyjournal.com





